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Sole Proprietorship & Corporations

= Sole Proprietorship

s Single business owner operating In his/her own
capacity.

a Corporation

m Separate business entity recognized under state laws

Regular Corporation

m One or more sharehoelders with limited! liability for ebligations of
the entity

m Federal purpeses — separately taxed! on profits and distrbutions

Subchapter S Corporation
m A corporation subject to specific rules & limitations
Limited number & types of shareholders
Single class of stock

Federal purposes — no corporate level tax. Passthrough
taxation to shareholders

Occupational tax purposes — taxed at corporate level not
shareholder level



Partnership

Separate business entity composed of associates acting together to produce a profit
m General Partnerships

Standard General Partnerships
Organized under state law (no written agreement is required)
Compesed of at least two partners
Each partner has total liability for alll ebligations of the entity,

Federal purposes — no entity level taxation. Partners are taxed on allecable
shares of income

Limited Liability: Partnership
Same as general partnerships
Except general partners are limited

n Limited Partnerships

Standard Limited Partnerships
Organized under state law (written agreement Is required)
Composed of at least two partners

One of which is general partner (same obligations as standard general
partnership)

One of which is limited partner with: limited liability

Limited Liability Limited Partnerships

Same as standard limited partnership except liability of general partner is
limited



Limited Liability Company
(LLC)

n Alternative to standard incorporation

n Separate LLegal entity
s Hybrid - both Corperatien & Partnership
m Best features of both forms

n Corporate-styled liability shield

s Federal Pass-threugh tax benefits of a
partnership

m Since 2001 more LLCs than corporations
have been organized



History of LLCs

Four facter Kintner analysis

n Limited liability, centralized management, continuity.
of life & free transferability of interest)

Wyeming| LLC Statute 1977
IRS ruling 1988

Uniferm Limited Liability: Company: Act (Adopted
1994, Amd 1995)

IRS check-the-box rules 1997
All' 50 states and District off Columbia



Use of LLCs

Best entity for holding real estate investments

m Protection from lawsuits resulting frem injuries en premises or other
creditors

Elexibility’ in the operations and structure of the business

Increases estate planning opportunities

Asset protection, retaining control ofi property, gifting property, and reducing
estate taxes

Can be uses to hold personal property (equipment) or intangible
property (patents)

Joint Ventures — normally formed: as a kind' of temporary partnership
to carry out a particular project

m Offers flexibility of partnership and provides maximum liability
protection



LLC Organization

s Membership requires contribution In cash, property, note or Services

m LLC agreement

Blueprint as to management & relationship of members
I no written agreement — bound by state law

s Articles of Organization

1) Name of Company.

2) Address; initiall designated office

3) Name & street address agent for service of process
4) Name and address ofi each organizer

5) Whether or not company IS to be a term company.

6) Whether company is manager-managed, and if so name and address
of manager

7) Whether one or more members of company are liable for its debts
and obligations



LLC Advantages

No limitations on number or type of owners (S
Corporations)

Doen't have to have general partner te get
limited liability: pretection (LP)

All'memibers can participate in management
without the less of limited! liability: (LP)

Nos articles off Incerporation or bylaws (C & S
Corporations)

Do not have meeting reguirements, notice
requirements, dissenter’s rights etc (C & S
Corporations)



Management & Conduct of LLC

s Member-managed company
m Operates similar to general partnership
m Each member egual rights
m Eachimember Is agent ofi the LLLC

s Manager-managed company.

=, Operates similar to a corporation. Management of business
concentrated in few managers

m Each manager has egual rights
m Managers are agents of the LLC

m Managers do not have to be members (just as corporate officers need
not be shareholders)

m Members are similar to shareholders
m Members are not agents of LLC



Distributions

m Distribution may not be made If

n LL.C can not pay. its debts as they become due
I the ordinary course of BUSINESS, or

n [he LLLC’s total assets would be' less than the
sum of Its tetall liabilities plus the amount
needed to satisfy the preferential rights upon
dissolution.



LLC for taxation purposes

= In multiple member LLC

a Normally will be treated as a partnership for tax

purpeses (default previsions)
Eile' a US Partnership Tax Return Form 1065

s Can elect to be treated as a corperation for tax

PUIFPOSES.
Affirmative election using IRS Form 8832
Generally cannot change election for 5 years
File a 1120 Corporate Tax Return



Single Member Limited Liability
Company (SMLLC)

s LLC with a single member

m Can choeose to be disregarded for tax purpeses.
m LLC is not treated as separate entity from its owner

m Income, gain, less, deductions etc. are taxed directly to the tax owner
Owner is individual
m [reated as sole-proprietorship
m Report income on the individuals 1040 Schedule C
m In community property states, H & W will be treated as single owner of an entity
It they: treat such entity as a disregarded entity for federal tax purpeses.

Owner is a business entity.

m [reated as an unincerporated division
m Report income on entity’s tax return

s Can elect to be taxed as a corporation



Professional Service Corporation
(RS19)

s Onginally: professional practices
(atterneys, accountants, ete) could! not
erganize as a Business corporation

s PSC formed to take advantage of tax
favored benefits and retirement plans

m [oday PSC eclipsed by professional limited
liability companies and/or limited liability
partnerships



Limited Partnership (LP)

Need at least one general partner
General Partner has unlimited liability
Limited partners has limited! liability
Mandated minimum: capitalization

Limited partners invelved in management could
lose thelr limiteadl liability
m Become subject generall liability like general partner

To get around unlimited liability, general partner
IS usually a corporation that has limited liability



Limited Liability Partnership
(LLP)

m Partners can be active in business without
Jeopardizing limited liability
n Kentucky: provides “partial shield™ liability
pretection
n Partner noet liable for debts obligations &
liabllities off partnership for negligence,

wrongful' acts or misconduct off another
partner or employee of partnership

m Partner would be responsible for his ewn
negligence, wrongful acts or misconduct



History of LLPS

x Originated Texas 1991

s Government suits against law' & accounting
firms Involved with savings and lean andl thrift
asseclations

n Claims against all' partners

n Effort te shield profiessional parthers frem
personal liability from debts & obligations
from malpractice of other professionals



Kentucky Statutes

Business Corporation
m KRS Chapter 271B

Partnership (including LLPS)

m KRS Chapter 362, S8 362.150-362.360, 362.555-
362.605

Limited Partnership

m KRS Chapter 362, 8S 362.401-362.546
Limited Liability: Companies

m KRS Chapter 275

Professional Service Corporation
s KRS Chapter 274



Qualified Subchapter S
Subsidiaries (QSub or QSSS)

s Until 1996, Sulbchapter S corporation limited
flexibility:
s Limited number ofi shareholders

m  All shareholders had to be natural persens (ne
affiliated sulsidiary)

= 1996 allewed S corporation to own corporate
sulsidiaries

s QSub Is not treated as separate corporation

s Allfassets, liabilities & items of income, deduction
and credit of QSub treated as assets, liabilities and
items ofi S corporation.



Employment Tax Liability

s Owners & partners liable for “trust fund”
tiaxes

n Personal Liability: under federal and state
statutes

s Non-dischargeable in bankruptey.



State Provision for Employment
Tax Liability

Provision not contained in; eccupational taxation statutes. Suggested future
amendment.

KRS & 141.340(3)) (STATE PROVISION)

(3) Notwithstanalng any. otier provisions: or this: chapter, KRS 275,150, or KRS
362.220(2) to the contrary, the managers or a limitea liabiity. company.anad. the
partners or a registered limited liability, partners/ip. or amny. oer Person Holaing. 2y,
equivalent orfice or a limited liability, company. or a registered. limjitea liaoity
partnersip subject to. KRS 141.310 or 141. 315 shall be personally and inaiviaually
liable; boti joratly. and severally, 1or any. tax required. to. e withiheld umnaer s
chapter Trom) wages paid o) onel (L) or rmore. employees o any. such limited iabiity:
company. or. registered. limitea liapiity, partnership. Dissolution, withdrawal or the
limtea liannity company, or registered. Jimitea liabiity, partnersnip. from. the state, or
lre cessation. or nolaing any. office. shall not aischarge the liabiity, orf:any. person.. e
personal ana naviaual liabiity, shall apply. to. eachi ana. every manager: or a limited.
liapility, cormpany. and. partner i a registered. imitea /iapiity, partnership: at the. tme.
lhe taxes become or became aue. No. person shall be personally: and inaiviaually
llable under this: subsection wio. had no authorty to collect, truthiully: account for, or
pay over any tax mposea by this chapz‘er ar the time that the taxes /mposed by this
chapter become. or became aue. “Taxes” as used in this section shall incluade interest
accrued ar the rate provided by KRS 131.183, all applicable penalties /mposed under
this chapter, and all applicable penalties and fees Imposed under KRS 131.180,
131.410 to 131.445, and 131.990.




Current tax issues

= Passive investment companies
= Payments of royalties and interest

= Geoffrey, Inc. v. South Carolina Tax
Commission, 437 S.E.2d 13 (1993)

= Fixing loopholes




